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In the May issue (p. 57) we passed on to our readers a question 
arising as to the proper parties to a suit for the sale of infants' 
lands under section 2616 of Va. Code 1904. The section provides 
that all those who would be his (the infant's) 
Sale of Infants' heirs or distributees if he were dead must be 
Land Again. made parties. The question intended to be pro- 

pounded was whether in case the property sought 
to be sold belonged to several infants who were orphan brothers or 
sisters and who would therefore be the heirs or distributees of each 
other, whether it is necessary to make those parties who would be 
the heirs or distributees of said infants if all were dead. "We quote 
from Mr. Lile in his Notes to First Minor, p. 265, where the ques- 
tion is answered in the affirmative : 

"Heirs and distributees who are to be made parties. — It not infrequently 
happens that several infants are interested in the same property, and, hav- 
ing the same guardian, a single suit is brought on behalf of all. When 
such infants are brothers and sisters, whose parents are dead, and who 
would therefore be heirs or distributees of each other, the question arises 
whether the terms of the statute are complied with by merely making the 
infants the sole defendants, or whether it is necessary also to make parties 
defendant those who would be the heirs of all the infants if all were dead. 

It would seem that the latter is necessary, and that it would not be 
sufficient to make the infants alone parties defendant. In other words, the 
statute contemplates two classes of defendants : ( 1 ) Those interested in the 
first degree, being the real parties in interest; and (2) Those interested in 
the second degree, who would be the heirs of the real parties in interest, in 
case of their death. 

The purpose of making the prospective heirs or distributees parties to 
the suit is, that the infant parties in interest may have the benefit of their 
oversight and protection, and to prevent unfair advantage being taken, 
either of the infant owners, or of their probable successors, in case of death. 
The statute uses words of the singular number, 'all those who would be 
his heirs, etc., if he were dead,' but it seems clearly to contemplate applica- 
tion to a plurality of infants, as well, viz.: 'all those who would be their 
heirs if they were dead.' " 
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Mr. Lile's position seems to be that the statute contemplates hav- 
ing some adult heir or distributee party to the suit so that the in- 
fants may have the benefit of their oversight and protection. Mr. 
H. H. Rumble, of the Norfolk bar, in his communication in this 
issue, takes the opposite view from that held by Mr. Lile. He con- 
tends that the statute deals with individual infants and not with a 
group of infants taken collectively — with facts as they exist at the 
time suit was brought and during its pendency and not with a state 
of facts that may possibly arise in the future. He calls attention to 
the fact that the statute requires to be made parties those "who 
would be his heirs or distributees if he (the infant) were dead." 
"But it is unnecessary," says Mr. Humble, "to go beyond this and 
inquire who would be the heirs or distributees of the infant in case 
those named as his heirs and distributees were also dead." The 
question is who would be hisjieirs, etc., if he were now dead and not 
in case he should die at some future time. Section 5, Va. Code 
1904, sub-section 13, provides that a word importing the singular 
number only may extend and apply to several persons as well as to 
one person. Consequently we do not attach any special importance 
to the use of the singular pronoun in the statute, yet we believe that 
Mr. Rumble's position is well taken. We believe that it is true that 
the statute deals with the. individual infant and that its purpose is 
to give those whose interest might hang upon the uncertain thread 
of a single life an opportunity to protect themselves against an un- 
wise sale or reinvestment. We can not believe that the purpose of 
the statute is to furnish the oversight and protection of the infant's 
interests — 1st, because another statute for that very purpose pro- 
vides for the appointment of a discreet and competent attorney as 
guardian ad litem, and, 2d, because such a position would require to 
be made parties heirs or distributees to the third, fourth, or fifth de- 
grees if that be necessary in order to include some adult, for "over- 
sight and protection" could hardly be furnished by infants. 

It must be admitted, however, that the question is one of doubt 
and difficulty and the careful practitioner in bringing a suit will 
adopt the course thought necessary by Mr. Lile, rather than have 
the title of the property in question. The case is one for legislative 
action. 

We also publish in this issue a letter from Mr. William Beasley, 
of the Lynchburg bar, in which he takes the position that the ques- 
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tion has been settled in the case of Lancaster v. Barton, 92 Va., 615, 
but the case cited was one where the infants had a mother and fa- 
ther living, both of whom were parties to the suit. Mr. Beasley's 
letter was evidently brought forth on account of our failure to 
clearly define the question at issue. We thank both Mr. Beasley 
and Mr. Rumble for their views, and we hope to hear from other 
members of the bar upon this most important question, which we 
understand is constantly arising in practice and which affects the 
title of a large amount of property. 



The 17th annual meeting of the Virginia State Bar Association 
will be held at Hotel Chamberlin, Old Point Comfort, on August 
8, 9 and 10, 1905. The second week of August was selected by 
a large vote of the members present ar the last 
Bar Associa- annual meeting, and a resolution was then passed 
tion Meeting, respectfully urging the courts throughout the 
Commonwealth to arrange their terms and busi- 
ness in such manner as to provide for a vacation at that time. It 
is to be hoped that this request has been generally observed and that 
all the members of the bench and bar will be free to attend the 
meeting of the association. 

The annual address will be delivered by Hon. Hannis Taylor, a 
Southerner, who has won distinction not only for the South but for 
the whole United States by his learning as a lawj'er and the eminent 
services rendered by him as minister to Spain. Judge Taylor is an 
author of international reputation, being regarded on both sides of 
the Atlantic as one of the leading authorities on international ques- 
tions. He is now a member of the Spanish Claims Commission in 
Washington, and has recently promulgated a work entitled "Juris- 
diction and Procedure of the Supreme Court of the United States." 
Mr. Chief Justice Fuller pronounces this to be a "work of remark- 
able value"; and Mr. Justice Harlan says that the book "is most 
admirable in every way, and will become a necessity to every lawyer 
who practices in our court, or who prepares a case which may come 
here for final determination." Judge Taylor delivered a notable 
address in Richmond last winter on the Hague Peace Tribunal and 
proved himself to be no less eloquent as an orator than learned as a 
lawyer. He will read a paper before the association entitled "Legi- 
timate Functions of Judge Made Law," and it may be confidently 
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predicted that he will handle his subject in a masterly and enter- 
taining manner. 

The President's address will be delivered by Hon. Alfred P. 
Thom, of Norfolk, who has long stood in the front rank of the pro- 
fession and has recently been made General Counsel of the Southern 
Eailway Company. 

A paper will also be read by Judge Archer A. Phlegar, whose ex- 
perience and attainments will fit him to illumine any theme he may 
select. 

Mr. William L. Royall will also read a paper entitled "Lord 
Mansfield and His Relation to Our Laws." Besides being an active 
practitioner, Mr. Royall has always been a student of law and litera- 
ture, and whatever he writes will be presented in a striking and 
forceful manner. 

Hotel Chamberlin is one of the most elegant establishments on 
the Atlantic Coast and the attractions of Old Point Comfort are too 
well known to be enumerated. It is reported that the government 
has rid the neighborhood of Fortress Monroe of mosquitoes, and if 
that pest be absent, nothing can be lacking but a "cool wave" to 
render this meeting one of the most delightful in the annals of the 
association. 



We report in this issue the case of Brooking v. Nolde, et als., de- 
cided by Judge Grinnan of the Chancery Court of the city of Rich- 
mond, an appeal in which was refused by the Supreme Court of Ap- 
peals. The question involves the validity of a marginal 
Marginal release under section 2498, Va. Code 1904. It is be- 
Releases. lieved that the case is one of great importance on ac- 
count of the very general use of marginal releases in 
lieu of deeds of release. Since the decision in the case of Evans 
Bros. v. Roanoke Savings Bank, 95 Va., 294, and the recent 
strengthening of the statute by amendment, release deeds have be- 
come less and less frequent, and there has been a perfect feeling of 
security in marginal releases. It is believed that the refusal of the 
appeal in the case reported in this number will cause many to re- 
turn to the old method of releasing by deed, although the statute 
distinctly says that the marginal release shall operate "as fully and 
effectually as if said marginal entry were a formal deed of release 
dulv executed and recorded." It will be remembered that the 
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statute requires the production of the secured note, etc., if obtain- 
able, before the clerk, and the creditor or his duly authorized agent, 
etc., must sign a marginal entry to the effect that the note, etc., has 
been paid. Both the case of Evans Bros. v. Roanoke Savings Bank 
and that of Brooking v. Nolde et als., involved the validity of a 
fraudulent release. When the Evans case arose the statute did not 
require the production of the note, but simply the signature of the 
creditor. In that case the party who fraudulently released the deed 
of trust was the former owner of the note secured, the said note 
having been made payable to his order and thus described in the 
deed. The fraudulent entry took place after he had negotiated the 
note, and when he was not in fact the creditor. On the other hand, 
when the Brooking case arose the statute had been changed so as to 
require the production of the note, and the party who fraudulently 
caused the marginal entry to be made was never owner of the note 
and did not in fact produce it before the clerk, although the clerk's 
entry recited that he had. Presumedly the clerk was deceived by 
the production of a similar note. The note, however, was payable 
to the order of the maker and by him endorsed, so that title to it 
passed by mere delivery. In the first case the Supreme Court de- 
cided that the release though fraudulent and though made by a 
party who was not in fact the owner of the note, was yet valid, while 
in the latter case it concluded that the marginal entry was null and 
void. The court in refusing the appeal of course did not hand down 
a written opinion, and consequently we are left to conjecture as to 
the distinction it intended to draw between the two cases. It seems 
to be this : that where a deed is fraudulently released by one who is a 
creditor named in the deed of trust his release is valid, although he 
is not a creditor at the time he signs the release. While in cases of 
notes made payable to the order of the maker, the name of no credi- 
tor appearing in the deed, a fraudulent release by one falsely claim- 
ing to be the creditor will not be held to be a valid release. At any 
rate, it appears that it is unsafe to make use of a marginal release 
where the note secured does not disclose the name of the original 
creditor. In other words, a fraudulent release by the original credi- 
tor of record is valid and binding, notwithstanding the fact that he 
has ceased to be the "creditor." But a fraudulent release by a 
stranger to the record is of no effect, and all releases by parties who 
are not named as creditors in the deed of trust should be accepted 
with caution. 
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Cases such as these are necessarily ones of great hardship. The 
creditor who loans his money on the faith of a deed of trust should 
not be deprived of his security by the fraudulent act of a third 
party. On the other hand, it is exceedingly important that an inno- 
cent purchaser of real estate should be able to rely on the verity of 
the record. The question is simply whether it is more important 
to preserve the integrity of the records as evidence of title than to 
preserve the negotiability of liens in interest of the holders of 
negotiable paper. The evil cannot be wholly cured by the use of 
release deeds, because it is perhaps quite as easy by fraud to con- 
vince the trustees that the secured note has been paid as it is to con- 
vince the clerk. The condition might be improved by requiring 
every note secured by a deed of trust to be marked "registered," 
followed by the signature of the clerk of the court. Then when it 
is desired to release a trust deed the clerk would know that the note 
produced was genuine, because it would bear his signature ; and in 
case it is desired to release by deed, the trustee could more easily 
identify the note, for he would much more likely know the signature 
of the clerk than the signatures of the numberless makers of "real 
estate" notes. 



